
 
 
 

EXHIBIT– 13 
 



From: John Hall
To: Perkins.Stephen@epamail.epa.gov; Dan Arsenault (Arsenault.Dan@epamail.epa.gov); Ellen Gilinsky

<Gilinsky.Ellen@epamail.epa.gov> (Gilinsky.Ellen@epamail.epa.gov)
Cc: Ted.Diers@des.nh.gov; "Peter H. Rice"; dean_peschel@yahoo.com; "Jennifer Perry"; Sean Greig

(sgreig@newmarketnh.gov); Drew Serell; Dana Bisbee; jpeltonen@sheehan.com; Robert R. Lucic; E Tupper
Kinder (ekinder@NKMLawyers.com); "David Green (david.green@rochesternh.net)"; "Gallagher, Thomas
(Thomas.Gallagher@hdrinc.com)"; "Mancilla, Cristhian"

Subject: RE: Supplemental Comments by the Great Bay Municipal Coalition re: Draft NPDES Permit No. NH0101311 for
the City of Dover, NH; Town of Exeter, NH, NPDES Permit No. NH0100871; Town of Newmarket, NH, NPDES
Permit No. NH0100196

Date: Wednesday, August 15, 2012 6:12:41 PM
Attachments: Great Bay eelgrass versus 3 year moving average spring flow.pdf

Great Bay Transparency changes_buoy_data 2004-2008.pdf
Trowbridge Exhibit 71.pdf
Trowbridge Exhibit 72.pdf

Dear Stephen:
 
These additional/supplemental comments regarding the above referenced permits are submitted on
behalf of the Great Bay Municipal Coalition.  These comments are based on information not
available at the time the permit comment periods closed and therefore constitute timely comments
pursuant to applicable NPDES rules and norms of administrative law.
 
Information Presented to EPA Headquarters Regarding the Proposed Permit Actions
 
As you are aware, since the publication of the draft NPDES permits for the above referenced
facilities the affected communities requested intervention by EPA Headquarters regarding review of
the scientific basis for the Region’s proposed actions.  The Region was copied on that
correspondence and, to our knowledge, has received copies of all other information submitted in
this context.   If that has not occurred, please let us know and copies will be provided.  Much of the
information used to support that filing was based on documents released by NHDES pursuant to
discovery requests which illuminated several documents previously released by EPA Region I under
FOIA.  These documents and the sworn testimony of several DES officials (Paul Currier and Philip
Trowbridge) have further confirmed that there was not a defensible scientific basis for the Region’s
proposed permit actions.  Information presented to the House Oversight Committee in June
indicated that the Region’s actions with respect to nutrient limitations and impairment designations
were heavily influenced by threats of suit by CLF, rather than by a thorough assessment of the
available scientific information.  Under discovery, it was also revealed that numerous study results
had been presented to both EPA and CLF showing (1) nutrient changes had not caused increased
algal growth in the system, (2) system transparency was not significantly impacted by algal growth
and (3) transparency had not apparently changed over the period of 1990 -2005 when concerns
over eelgrass population changes were being raised by CLF and EPA.  These studies concluded that
the typical paradigm: increasing nutrients result in increased algal growth causing reduced
transparency and eelgrass loss  - was not applicable to the Great Bay system.  This information and
the supporting research (attached herein) were excluded from subsequent DES and EPA analyses
and internal peer reviews that claimed “weight of evidence” supported the need to greatly reduce
TN levels to protect eelgrass via improved transparency.  The information derived under deposition
also confirmed that the Region was not properly applying the state’s existing narrative standard as
the underlying information (e.g., 2009 Numeric Criteria) did not provide a cause and effect
demonstration that nitrogen actually caused the decline in eelgrass or cultural eutrophication
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adversely impacting designated uses.  Mr. Currier and Mr. Trowbridge both acknowledged that the
existing state law required such a demonstration to find nutrients were causing narrative criteria
violations and the 2009 document did not accomplish this requirement. 
 
As noted above, this information was not readily available in the permit record or as part of EPA’s
earlier FOIA response.  Moreover, the supplemental information is being actively considered by EPA
Headquarters with regard to the proposed permit actions.  Therefore, this correspondence, the
referenced deposition testimony and all the supporting documentation should be considered as
supplemental comments and supporting information with regard to the comments already provided
to EPA Region I within the original comment period.  The specific correspondence that we request to
be incorporated as supplemental comments include:
 

1.        May 4, 2012 letter to Administrator Jackson and Inspector General Arthur Elkins including
all exhibits

2.        Materials presented to EPA Headquarters as part of the June 28, 2012 meeting (which the
Region attended by phone)

3.        Follow up correspondence from the Mayors of Portsmouth and Dover to Ellen Gilinsky
dated June 29, 2012

4.        Follow up letter and emails (with exhibits) from John Hall to Ellen Gilinsky regarding the
prior studies and current data showing nitrogen is not documented to be responsible for
changes in eelgrass populations dated July 13, 2012 and August 2, 2012.

5.        Testimony submitted by the Coalition representatives to the House Oversight Committee in
advance of the June 4, 2012 hearing, supplemental comments (with attachments) submitted
to the Committee on June 8, 2012 and the Committee Report issued in advance of the
hearing.

 
As noted in our correspondence to Ms. Gilinsky, we are currently in the process of gathering all of
the final deposition excerpts that are applicable to the recent correspondence sent to EPA (including
documents provided on the day of the depositions).  Those deposition excerpts will be provided to
the Region by the end of next week with a specific explanation as to their applicability to the permit
decisions that extensively relied on the prior DES studies and documents.
 
Other Deposition Highlights Applicable to EPA Decision Making
 
In addition to this information, as you are aware, EPA Region I was relying on Dr. Short to conclude
that TN was the cause of eelgrass declines.  The Region was copied on all of the correspondence
between the Coalition and Dr. Short which confirmed that he had no objective scientific basis for his
various claims that TN caused the decline of eelgrass in the Great Bay estuary, he conducted no
specific studies on the causes of changing eelgrass populations in the Great Bay estuary to support
such claims and under deposition he admitted these positions were based on his personal opinion.
 This compilation of correspondence, in EPA’s possession, is also to be included as part of the permit
comment record for these facilities given the Region’s acknowledged reliance on Dr. Short’s
representations in developing the NPDES permits.   These correspondence indicate that the Region’s
reliance on Dr. Short is not well founded.
 



Perhaps of greater significance, Dr. Short also acknowledged under oath that 1) Great Bay itself is
not a transparency limited system, 2) the Squamscott/Lamprey Rivers are not suitable for eelgrass
restoration, 3) he never advised on the ability to achieve better water clarity in these rivers and 4)
he never recommended applying a 0.3 mg/l TN standard in these rivers to ensure eelgrass
restoration.  There had been considerable correspondence between EPA and DES on these topics,
given EPA’s primary role in providing technical assistance on nutrient criteria development which
was excluded from both the permit record and the 2009 Criteria document.  Nonetheless,  Mr.
Trowbridge confirmed that application of the 2009 draft criteria in the tidal rivers would not likely
restore eelgrass due to other natural factors currently limiting transparency (CDOM and turbidity)
and TN reduction would not materially improve those transparency levels.  Therefore, the Region’s
application of the 0.3 mg/l TN criterion as required to attain the existing state narrative standard for
nutrients and to allow eelgrass restoration in the tidal rivers and Great Bay not only lacks a credible
scientific basis, its ecological need is actually refuted by the very “experts” who worked to derive
those draft criteria.  This information also confirms that there is no “eelgrass impairment” in the
upper tidal rivers even though current eelgrass levels are below historical levels.  The existing natural
condition prevents eelgrass restoration and, as acknowledged by Mr. Trowbridge, natural conditions
do not constitute impairment or a violation of narrative standards.  Thus, EPA has no basis to claim
any type of TN induced narrative criteria violation with respect to eelgrass in the upper tidal rivers
where these facilities discharge.  Please note that the depositions also discussed that macroalgae
growth is not apparently impairing eelgrass resources/recovery in Great Bay or Little Bay proper and
there is no documented macroalgae concern in the tidal rivers.   Therefore, the mere presence of
macroalgae growth in the intertidal zone of Great Bay is not documented to be causing narrative
criteria violations either.  EPA’s regulatory assumptions to the contrary are, therefore, not legally or
technically defensible.
 
New Information from PREP
 
New information released by PREP, discussed in the August 2, 2012 email to Ms. Gilinsky, confirms
that TN and, more importantly TIN levels have dropped dramatically in the estuary since 2008, and
are now equivalent to 1980’s levels.  The current TIN levels are now well below those that existed in
the estuary when eelgrass populations thrived throughout 1990-2005.  Given this information, all of
the load reduction analyses relied upon by the Region to assert that major point source TN
decreases were needed to attain a protective level of water quality are misplaced.  This change in
TIN levels appears to be a function of more moderate rainfall conditions that occurred over the past
three years (2005-2008 being the wettest four years in the past 100 years) and rebounding eelgrass
populations.  Please note that the 2009-2011 period was NOT a very low flow period – it simply
returned to the range of more typical rainfall and tributary flows.    Our analysis of eelgrass response
in Great Bay to increased freshwater flow (which would be expected to have a cause and effect
relationship since salinity is altered) indicates that eelgrass populations in Great Bay are directly
impacted by the level of freshwater entering the system, but not transparency.  (See attachments –
eelgrass versus 3 year moving average spring flows; transparency changes buoy data 2004-2008). 
Mr. Trowbridge acknowledged that the major flooding and rainfall events occurring in 2006 could
have been the cause of the rapid eelgrass decline at that time.  Moreover, the extreme flow
conditions occurring in 2006 did have a dramatic effect on estuary wide water quality – as evidenced
by the attached analysis of CDOM influencing system transparency levels.  Nonetheless, in 2007-



2008 when transparency rebounded to pre-2006 conditions (and better) eelgrass acreage did not
change materially (as reported by Dr. Short).  Please also note that May-July (and long term average)
transparency levels in Great Bay (2004 to 2005) were well below the 22% incident light target used
to derive the 2009 Numeric Criteria used by EPA in calculating the draft permit effluent limits,
though eelgrass acreage was considered acceptable and the estuary was not considered impaired
for eelgrass at that time.  Thus, this multi-year data set, which is among the most detailed for the
estuary, also does not appear to support a transparency theory for Great Bay, consistent with state
expert testimony discussed earlier.  This is the same conclusion was also reached by Dr. Morrison in
his detailed 2008 report on factors influencing transparency in the Great Bay system.
 
Finally, it is noteworthy that eelgrass populations are continuing to rebound in both Great Bay and
Little Bay since 2008.  We have just received additional verbal reports from oyster farmers that
eelgrass are growing throughout Little Bay (previously reported by Dr. Short to contain no eelgrass in
2010).  Based on the 2011 survey, Little Bay now has more eelgrass growing than existed in 1996
when Great Bay reached a maximum of 2495 acres.  Thus, it is inconceivable that such a recovery
would be occurring if existing TN levels, transparency or macroalgae were preventing eelgrass
growth as claimed by the draft permits.  We also understand that eelgrass acreage in Great Bay
continues to increase and may now be back to levels that are considered unimpaired.  These
conditions should be confirmed by the most recent eelgrass survey recently conducted by Dr. Short.
  
 
Based on this supplemental information, imposition of stringent TN reduction requirements under
the theory that it is necessary to allow eelgrass restoration in the tidal rivers or Great Bay is not
supportable, nor is any claim that nitrogen levels are somehow precluding eelgrass growth in either
the tidal rivers or Great Bay/Little Bay.   Since the permits are premised on these mistaken theories,
they need to be withdrawn.  In closing, the Coalition continues to be interested in a dialogue that is
based on a review of the relevant site-specific information regarding the actual factors influencing
system water quality dynamics, eelgrass populations and nutrient effects. 
 
We look forward to the Region’s consideration of this information.

John
 
John C. Hall
Hall & Associates – Note new address:
1620 I Street, NW, Suite 701
Washington, DC  20006
Phone:  202-463-1166
Fax:  202-463-4207
E-Mail:  jhall@hall-associates.com
 
The information contained in this e-mail is confidential and intended only for use by the individual or entity named.  If the
reader of this message is not the intended recipient, or the employee or agent responsible to deliver to the intended
recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. 
If you have received this communication in error, please immediately notify us by replying to this e-mail and destroying the
original e-mail and any attachments thereto.
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Figure 2. Eelgrass Coverage in Great Bay (1990-2010)
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Figure 1. Great Bay & Little Bay Measured Light Attenuation Coefficients
and Great Bay Eelgrass Coverage (2004-2008)
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